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Statement. 


This is an appea rom pap iucdement in the sum of $350,000 
awarded by : irv in favor of plaintiff Robert Elliott for 
versonal injuries, and $28,000 to his wife Shirley Elhott 


on her derivative cause of action 


Plaintiffs brought this action against the named Mag 
wiolo defendants and G & A Contracting Corp. (which 
for all intents and purposes are one and the same entity, 
and will hereinafter be referred to as “Maggiolo”), 
as operaters of a dump truck, which was owned by co 


defendant-appellant Ronnie Gorr and leased to Maveiolo 


The case was tried to a jury in the United States Dis 
trict Court for the Eastern Distriet of New York from 
Novembe r 2), 1974 TO Deeember 12, 1974 


to 


This appeal raises for appellate review the following 


questions: 


!. Conduct of plaintiffs’ trial counsel as being preju 


dieial and mandating a new trial 


29 Error of the trial court in connection with rulings 


addressed to the second deposition of David Utegg, 
and rulings in. connection with evidence offered 
an 


to rebut the depositior testimony of David Utege 


an 
3 Preimadicn itr ospher 1 he courtroom in connec 
thor th the presence nd conduct 1 plaint its 
infant childres ing the cours r 4 tria 
4 Ry { sal of thr ( t te ri t I t petit ' 
of defendants. o7 1 
The plaintiffs allege that on April 24, 1972. Robert Elhott 
was In thy el plos of the . iF e of Wood e, Sulliver 
County, N. Y.. in the 1 l maintenance department. At 
that time Maggiolo, pursuant te contraet with the village, 
was engaged in demolishing some old build . removing 
the material to a dummy n the vill: und leveling the 
demolition sites 
The <sential ablevationus ) Lia till re ns tollows 
1. On April 24 72. |e perat e tru 


2 Some time prior to 11°30 acn on that late he drove 


said truck to one of the demolition sifes in thie slowntov I 
section of the village, which site had previously been de 
molished, and he obtained a courtesy load of fill from 


Maggiolo employee, which he then: 


a 


3. delivered, gratis, to Frieda‘s Bungalow Colony (owned 
hy one Joseph Schacht. and 
“Schacht”) : 


hereinafter referred to as 


4. he dumped t! ( Schac < property, drove off 
the property and: 

). parked his tru on the shoulder of Glenwild Road. 
nm the same de as Schacht ind then 

6. on for crossed Cirle I Roz l, to thie « Pprosite sic 
to clean a storm dd) ! r eateh basin 

7. While star r the MaaWway thr cinityv of the 
ateh basin, a truck ean ip towards him travelling at 


t siow speed. He turned his hody to face the oneomine 
truck, which then passed him. and he was then struek 
across the side of his face by a hoard, which allegedly 
dislodged from a pile of demolitioer terial on the truck 


and he 


S. sustained thre ni “afness of one ear 


and blindness of o1 


% Plaintiff's identification of the truek as heing owned 


by Gore and operated bv Magviolo was presented by w 


ay 
of circumstantial evidence 


Magyiolo’s defense included a denial of the very hap 
pening of the accident, the extent of the injurv and claimed 


permanency. In essence, Maggiolo’s defense was that: 


\) At the time and place of the alleged accident. none 


of Maggiolo’s trucks or drivers were on Glenwild Road 


and, perforce, the aceident did not oceur, 


plaintiff 


as alleged by 


(') Plaintiff's claim of total disability and unemp! »’ 


As part of plaintiffs’ priina facie case, there was read 


to the record a deposition of one David Utegg, who on 


April 24, 1972. was in the employ of Magziolo, as a truck 


ariver. 


Utege testified, by deposition, that on April 24, 1902, 


at about 11:30 aan.. he was driving a truck (on hehalf of 
Maeziolo) down Glenwild Road: that he saw the plaintiff 


Robert Elliott standing in the roadway, and t! 


(Utewe) knew nothing about 


truck, or striking Elliott. 


nition that plaintiffs’ tral ap 


sroach was to obtain a favorable verdict. by foul means, 


tiffs’ trial counsel sub 


fair. Hard proof lacking, plamtit 
stituted technique guile, disingennousness, feigned naivety, 


, 4) ‘ , , 
t it t ce efendants 


ete... for proper conadiuet, 0 e wt 


THE LAW. 
POINT Tf. 


The overall conduct of plaintiffs’ trial counsel cre- 
ated a climate of unfairness and prejudice, mandating 


reversal and the granting of a new trial 


The trial reeord exceeds 2.500) pages. The task of 
culling out therefrom examples of the unfair and preju 


dicial conduct of counsel brings to mind the mot of the re 


v 


nowned playwright and wit George 5. Kaufman, who, at 


} 


the bridge table, requeste a rebid, with the origina 


inflections The cold printed pages of the reeord tail to 
| ' ? ar 
emit the nuances of conduct the tone thi . ees. A 
| | ] | 1 . i ‘ ee 
the eeneral atmosphere whieh vw pe led Juda fishles 
make a finding that plaintiffs’ tral counsel w: ay 
awe % I 1 hin 
} ’ aot 
“repreli nsible condnet a an 
t | I +4 ‘ ripple 
In order voupp ( ‘ a my 
' | ios : 
plaintiffs’ counsel. it is vital to understand what plaint 
was attempt to prove re ee d what was 
iis rhe 1) \ ot hisur Pyro nD ROY ee 
ter 1 ¢ — 7 ee as aay f. 
t poled ‘ | 
+i4 | | ( | ¢ \p ‘ Tr Re : 


oat 
4 rota t ry)? ‘ ' ) ep . si? . | 
t + 
' ! ‘ ‘ i) 
san ' ne eee ee thee 
ether | prope 
t ! tater te 
t} | Went é 
: 
“nolante . } ty ; 
, 
. +] fond oe . v 
dren «isp eourtre 
‘ ; ; oy 
strings of thy S { he ) i) 
} ~ vt ‘ . 
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who signed the was a Dr. Immerman, who was 


never called 


-\ 


the truck” (Maggiolo Exhibit A (Italies 


At the trial, plaintiffs called D Jriviee 
Dr. Consentino, who stated that he, and no Dr. Terie 


treated EK 
veloped the 


obtain 


vou 


vas present at the tiie 

the lang eof the so rv tol ret ister 

from a medical p t al ‘ rantt ‘ it hethe 

the plank i trol t rm !? { 
' , c ’ aa ei 


Miliott was then taken to Luibert Llospita \ 
I4. 1972, where he was seen } Dr, Bessen., who reports 
to the Compensation Boat \\ { 
at work.” 

On September 11, 172. De Bessel rote report ‘ 
whom it may coneer at enphemism tf plamtifl t 
torney Mr. Orseck) (5.10 1067) wherein the histor 


now expanded to re ad: 


“While at work a passing truck, loaded with 
board fall off striking patient 01 the 


debris, had a 
left side of the face. 


~~! 


Dr. Bessen was caheda to the tru cleariv tor the sole 


purpose of his testifvinge to history (s.m. 1065 


“OO. Aud did vou place the history down on the 


on the record 


“QO. Could you please te is what tl history 


“My Sere] (Myection 


“The Court: Overruled: | will allow t 


“4 The history was that he was working at the 
S1ahe of the road, The it Was SOTLC url tlh renewa 
work going on in Woodridge and there was a truel 
with some debris that passed, a board fell from 
the truck and hit him and he was struck by thie 


hoard on the side of his face 


pee 


aa Hold it, Doctor, Did vou place that history 
| on @ personal report of yours? \. | placed the 
: history on a report, yes sir, I did 
“(). Was a copy of that report sometime later 
viven to Mr. Orseck? A. Yes 1t was % . 


Dr. Besse dinitted that he had ow \I Orseck for 

number of ears { 1072 

Notwithstandin the facet that the | tor n the hos 
nits! record was limited to “struck m face with board” 


the doctor was permitted to give a history which showed 
,in a report some five months after the accident. On 
cross examination. the doctor admitted that he could not 


recall what part of the history was given bj Mr. Elhott 
and, vet, he was permitted to testify to a history which 


supported the plaintiff's version of the aecident to a 


“tee”: history clearly given to h hy counsel, and not the 


patient as part of treatment 


\ppelies ‘ n this aspect the testimony at this 
time to demonstrat t patter | h st te with Dov 
ors Consentino and ‘ p) sto! en 
! histo en to doctor ‘ ttorn ne hich 

th rate | +i, rr SC lls | 
ol 


he tor ou tained 

Mr. Sergi: Ol tie 

The Court | illow the doctor to tell vou 
(t] jury) what history was yvivenm fim hy the 
patient. But agaim | caution ou, that what the 
patient told the doetor cannot he usecdl to support 
the plaintiff's ersion of how this accident hap 
pened It is solely for the doctor’s use in treat 
ng the patient. You have a rig to kno vhiat 
he told the deetor for the cdoetor is in trent 


ment and for no other reason 


vay he was struck by a plank which fell from a 
truck.’ 
’ 
On cross examination, Dr. Gavnin was interrogated as 


to the source of the information which he in tuded! in his 
history (s.m. 1009). He stated that he obtamed a history 


from Elliott on August 14. 1972, which he included in a 
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report dated October 13, L972, which report Was addressed 
to “whom it may concern” and sent to Mr. Orseek (s.0 


hood 


“(), Would vou now read the history which ap 


pears in your report, cdoetor \. ‘l was giver 
a history that on 4/24/72, while working for the 
Villawe of Woodbridge, Sullivan County, he was 
struck by a plank that was stored on a truck that 
passed on the highway.’ 

“a There is nothing in there doctor, about 


vir falling from a truck, is there 1.N 

“(), Where did you get that thought that you 
stated here in the courtroom that that was the 
history that was given to you by Mr. Elliott, that 

hoard fell off the truck, when in facet in you yout 


report as of 1013/72, you don’t state that a board 
fell off a truel A. The patient may | i 
equentiy said something to me about that I" 
ti re 
het } pertines ! that Dp Gavi 
mere ! ( reeoy! re 1 
" t ' (}4 ‘) 1 “3 ' ( t t ) 
1 feat ¢ - his 
‘ ‘ ot } | itt ! =f 
multanes () Yr ored t 
’ ol ! () 1) | !? ‘ hick 
to t} . 1 part 
At the time of the i ent tie is sti ! a 
the road eleantn a clown dran wher trucl 
' . 1 ] j P | P | ‘ } 
oaded vit! clebr g. hoards ane }) mks Cee ri 


\ plank or board extending beyond the body of the 
truck hit him in the face as the truek went bv caus 


him to suffer SeTLIOU head and faeial img es.” 


Juxtapos 


pon which Dro G 1 treoryt wit +} later exrpar Ded 
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history furnished ny the attorney, it becomes obvious that 
of trial 
to 


the latter history was planted, im anticipation 
The clear intention of counsel was to enable the jury 


hear the expanded history, under the guise of pertinent 


nphvsician to treat 


historv necessary to enable a pls ‘ 


During the 


counsel indulged in some of the conduct white | 


ate! 


characterized 3 reprehensible (s.m, 108 


‘The Court Incidentally, Mr. Edelman, whe 
when the doctor agreed, you 


reprimanded you and 
at the jury 


just threw the papel down and looked 
ius if to, say, ‘See, | told you’ You look at a yury 
and get aflirmations and confirmations anc agres 


ments from the jury | know some of it is part © 
vou. and it started, ['m sure, when you began 1 
practice law but f it beeomes too obvious | at 
rong to sit vou clown 

sm 1Oiyt) 

‘The Court: Mr. Edelman, you as ed questions 
that requ red the doctor to sas where he «ot the 
information, that gave thre pla ntiff the Oppo 
tunity to show that he did ¢ a history to Vas 


sar Hospitai, and then, of course, Mr. Mdelmat 
had to repeat il and ask if it was consistent. That 
close to violating the edict of the Court To 


caine 
the average lawyer, | u uld t him down, but 1 
expect le from Vi BRdelman. (Italhes acded 


i 


Why did the court make spectal allowance Tor Mer. Fick 


man? 


i ao 


B) Summation: 
\. 164) 


“(2431) Number three, if you remember, Mr. Elliott 
stated to vou that when he got into the hosp tal it 
self, the Community General Hospital in Liberty. 
they asked him what occurred, and he told them ex 
actly hat had occurred 

“By the way, he told them that a passing Truck 


i board fetl off and hit him in the fae int! they tol 
them { tiuev wrote t wi ( rt } raat tire 
f is eredil tl it ‘ ould not be te ! hie ty ! 
! " lookin YT ere the truth us 
. . 
\ te) 
“Did they ever confront: him hi anything that 


from the simple truth, 


‘ 


is this man told it from the day of the happening of 


ndlicated one single deviation 
this occurrence? 

“Then the next thing is, he is taken from there 
to the Vassar Brothers Hospital in Poughkeepsie. 
and if vou remember, and at that time it was vu 
tually emergeney operations, so later the same day, 
ong before any lawyer is even in the case—and you 
remember at that time he also stated, they asked him 
the history, and he cave them the history exactly as 
he sand it, and 

“Mr. Sergi: Excuse me. vour Honor, that was not 
included in the Exlébit. it was excluded by your 
Honor, and he is now imenting on the 

“The Court: Mav t heve that statement? 
*(9432)  (Reeord read.) 

“Mr. Edelman: This is Mr. Elhott’s testunons 
They wrote it down. That's all, nothing more than 
that. You remember 

“The Court: What do you say about it, Mr. Sergi? 

“Mr. Sergi: He is referring to a- 

“The Court: Is there any application? 


A. 


“Mr. Sergi: Lobject, your Honor, to his comments 
on evidence whiech—on history which is not in evi 
lence, THe is referring to it and saying that it con 
firms the plaintiff's position, 

“He doesn’t have to read it. 

“The Court: [have excluded any history in any 


hospital report. That is as a matter of law. Don't 
| } 


consider it. 
“Mr. Edelman’s repetition of the history does in 
no wav add to the eredibility of Mr. Elliott’s test! 
aa i] 2 | 
mony that ne gv 
You understand that. It was only admitted for one 


ive before vou on the witness stand. 


purpose, to show the treatu and to the extent 
that the history was necess: or the treatment, it 


was admitted, and for no other reason. 
1660) 


‘So the repetition by Mr. Edelman of all the his 
tories before the doctor, and the implication that he 
(92433) might have given it elsewhere, adds nothing 
whatsoever to Mr. Elliott’s testimony. 

“Now go ahead, Mr. Edelman. 

“Mr. Edelman: All right. 

“Remember also Dr. Ganin got on the stand, and 
i and Dr. Ganin 
ty the way, this is in evidence, and | aim strictly 
sticking to the record, your Efonon 

“Vr. Robert Elliott, he says, patient, detailed story 
of accident. ‘While on highway was struck by plank.’ 

’ lt was changed 


they asked him about his reeords, 


And originally was, ‘from highway 
from ‘highway’ to ‘from truck’ with the same pen, 
as VOU see, as the entire examination. 

“And then later o:, apparently. he went ahead 
and added in another pen, ‘which fell from truck.’ 

“Mr. Sergi asked him where he got this story, 
where it fell from the truck, and he said he got it 
from the Vassar Brothers Hospital record. 

“My. Sergi: Your Honor, | must object strenu 
ously. Why does he refer to something your [lonor 


told him not to refer to? 
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“The Court: The jury may be excused. 

“(Jury excused.) 

“The Court: What do you want me to do, Mr. 
Sergi? (2434) Do you want a mistrial at this late 
stage? 

“Mr. Sergi: | cannot believe- 

“The Court: Do you want a mistrial? 

“Mr. Sergi: Let me put my comment on the rec 
ord, | have to get it off my chest. 

“The Court: | am ready for it, Mr. Edelman 

“Mr. Sergi: [I cannot believe that he is doing it 
without intention. He knows he should not. 

“The Court: Of course he is.” 


The court had exeused the jury, and then called) ther 
hack in, and charged them as to the only legitimate use 
of history. Whereupon the following incredible thing hap 
pened, Mr. Edelman continued his stuummation as follows: 


A. 16) 


“Go ahead. Mr. Edelman 

“Mr. Edelman: Thank vou, your Hor 

“In connection with the original hos} 
the record of Community General Hospital rega 
ing time, vou will see that according to that pot 
tion of the history, it says, ‘11:80 ALM. Not [2:0 


1OT 
iter recora, 


syred 


o'clock. This was made 

“(2456 Mr. Sergi Your Honor, | don't know 
whether he doesn’t understand you i Wa ag 
not part ol the history, I clon’t know what ts part 


of the history. 

“The Court: The time he cheeked into the hos 
pital 

“Mr. Serei: Ele’s talking about the time of the 
aceident, 11:30 A.M 

“Mr. Edelman: Not the manner in whieh the ae 
cident app ned 

“The Court: Are vou saving that the hospital 
record savs he came into the hospital 11:30? 
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“Mr. Edelman: No. It states the fact that the 
accident happened 11:30. 

“The Court: Of course that is wrong. Of course 
it’s wrong. Mr. Edelman, you know better. You 
are an experienced trial lawyer. 

“| keep admonishing you about things, but you 
pay no attention to me whatsoever. There are rules, 
and the rules are intended for fair trial, but yo 
won't obey them. 

“Go ahead.” 


“The purpose obvious; you are trying fo prove 
liability througl jnadm <E hl pool : 
/ / 


(A. 114): 


“You're not interested in offering this to sho 
that it was necessary for medical treatment you 
want to show that he was hit by a board on th 
liability question. It has nothing to do with the 


treatment and IT won't allow it.’ 


The planting of the history in the de ors reports, and 
the persistent reference thereto during the trial, all cul 
minated in the foregoin use the a n the summation 


€) Other improper conduct: 


What is surprising ts that the court persistently told 
counsel that the court knew what he was doing, but, never 
theless. the court took no measures to stop it It was in 
eumbent upon the court to take sanctions, either to de 
clare a mistrial, sua sponte, or to hold counsel in. cot 
tempt. In the absence of any sanctions whatsoever, Mr 
Edelman engaged in brinksmanship. \s defendant Mag 
riolo pointed out in the motion for a new trial (A. 30): 

“In any event, counsel kept getting in his ‘licks.’ 
He took tremendous risks with the Court, in return 
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for a large verdict. This heroism has no place im 
the Court room, and is not to be condoned.” 


* » . 


“Does not the plaintiff now have the ‘last laugh"? 
All of the anger which plaintiffs’ counsel engend 
ered. all of the disrespect for the judicial process 
which he demonstrated, are mere ance ‘otes, the ree 
ord is no more than a scrapbook; plaintiffs made 
their point; they are proud and delighted bene 
ficiaries of a $378,000 verdict. What does it matter 
to them how they obtained it? The defendants. 
and the court. remain behind as pawns, and mere 
instruments which resulted in a large verdict for 
plaintiff. What benefits do the defendants derive 
from counsels’ disingenuous apologies to the court, 
from his ‘misunderstanding’ of the court's rulings. 
from his lapses of memory?” 
The trial court held that its strong reprimand 
fore the jury of plaintiffs’ trial counsel removed any 
nossible advantage to plaintiffs or prejudice to defendants” 
(A. 35). It is respectfully urged that. the compartivly 
mild statements of the trial court to the jury were not 
sufficient to overcome the persistent improper acts of 
counsel. As a matter of fact the record reveals that all 


serious admonitions to ce wsel where made im the absence 


t , ; 
if the jury. not m the purys presence 


Note for example. defendant's request for a mistrial 


A. 127) 
“Mr. Sergi: This jury has been contaminated not 
only with innuendos but improper questions, sum 
mations, mannerisms, improper demonstrations, de 
mands of counsel which questioning counsel knows 

| don't have. ® * * For the last 6 or 7 days the 
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same thing has been going on. He has been ad- 
monished repeatedly and repeatedly and he still 
does it. In the sense of fair play, | don’t know 


what else I can do.” 


Whereupon, Mr. Edelman “apoiogize d’ (A. 128) claim 


ne that he was not aware of his conduct (ef. A. 128, 129, 


1290. 131, 132). Compare the conduct of counsel with 
the court’s mild charge to th th n connection with what 
had just transp red. GAL 132; 133).. “OD foregoing not 
ithstandine. Mr. Edelman ignored the rebuke, and mad 
demand, | Py of tl irv, for oa cording. What 


“OMI r. iMdelman: At this time | ask fot the pro 
luction of the recording, your Honor. 

“Mr, Sergi: Your [lonor has admonished Mr. 
Edelman about this. 

“The Court: Did | ask you not to make a ce 
mand in front of the jury? 

“Mr. Edelman: Jom sorry 

“Phe Court: You apologize and keep doing it. 
You don’t obey the directions of this Court. You 
; l it every time, Mr. Edel 


just completely disregard 1 
GE no matter how clearly and emphatically | 
state it. 

“Mr. Serei: He is dome it on purpose. 

“The Court: The jury is excused 

“(Jury eXcused, ) 

“The Court: You are just Impossible to control 


You don't care about anything the Court says. You 
just have a way of trying this case——no one, not 
aw nohody That's 


e vou wot the records 


| 


defense counsel, the Court, O} 
the way vou try a case, Hay 
Mr. Sergi? 

“Mr. Sergi: [ state unequivocally, as an officer 
of this Court that T have never seen or heard it.” 
(Italies added.) 

The trial court was exasperated, with eood reason, but 


nevertheless permitted the trial to continue, to the preju 


-of defendants. The following colloquy, in the absence 


jury, demonstrates the manner in which the tria 


handled the foregoing improper demand for the al 
recore cr wl «} \ the Wi » pla ntiffs’ counse! 


pursued, having made his grandstand play; whieh 
; 


‘The Court: T don't care what j 
that’s your habit and you can't get out of it. vo 
should not try cases in this court. 

“Try vour case elsewhere. We ean't take it. 
“Mr. Sergi: Onee more—and | sav it sincerely 
and regrettably—I don't know how in the world 
can trv this case with Mr. Edelman’s taeties 
ned > 


his Jury has be 
Vv connnents and oe 


contaminated and prejudiced 
‘stures and by counsel's refusa 
to accept admonishinent in this case. 

‘It is nnpossible for this Jury to decice 
and Im ve for ami froal, 
don’t know how we can correct jt 
mt keep saving it to him 
te Court: T don’t think this is of such pre; 
ulice that it witt make a difference to the Jury 
but | am thinking of doing it just to ‘teach Mi 
KNdelman a lesson,’ 

‘It cost him mone ¥ to prepare the case. HY 
declare a mistrial it will probably cost him a cou 
ple of thousand dollars. Perhaps, that’s the Jes 
son Mr. Edelman needs, 

“Mr. Sergi: Your Honor, | don’t think my chent 
should be prejudiced in order to teach Mr. Edel 
nan a lesson. 

“The Court: Your client won't suffer so much but 
the Court is suffering.” 


’ , . 
140) 


“The Court: * * * And the next time you have a 
trial before me, if you do, I am just going to assign 
it to someone else, 


just can't stand your antics any more. Why 


hodd i? Seat the tury.” 


Whatever sanctions were justified should have been ex 
| he 


The fact that Mr. Edelman would 


ercised at the time. 
( n the future, 


to repeat his ant 
lol neo protection to de 


iudae, afforded 1 


given an opportunity 
hetore a different 


fendant-appellant at bar 


nties ran the gamut from the foregomg 


antics as the following (A. 141 


The range of a 


examples to such mouner 


“The Court: Don't give the appearance \ 
are reading from a document if your not, Mr 
Mdelman. 

“Mr, Edelman: All right. 

“The Court: That’s improper 

‘Mr. Edelman: All right.” 


‘Mr. Sergi Qdhyection Sar question answe rec 
nepore 

“The Court: We will have it again. Go ahead 
(io ahead, It’s repetition It's time wasting. It 
does no wood 

‘The Court I found at Mmipos ble to control the 


lauwuers (sic) by just ruling on iections, so [ am 


letting them {sic j do the wrong things until they 
finally realize that the jury ou il not like it, you 
ee, and then they will top That is the 


theu will fop rt 


one time 


It is urged that the foregoing manner of handling im 
proper conduct is error, mandating a new trial. The 
‘concept of affording counsel enough rope, in the hope that 
he will hang himself with a jury, is not the proper ju 
dicial alternative (Rule 61, FRCP). Defendants were en 
titled to a mistrial, which was consistently denied them 


Phe Court: * © © Lt this is another grancdstan 
play thi et Mr. Edelman have it 
\pparently the 1 al court had prior experience wit! 
Mr. Hdelmar x RP 


Vhe Court: But the point is that | make a ru 
and Vot nore 1 You knOV jou he 1 tra 
ree / ‘ th You Te) ery well I thy final re 
sult but if von get it vour ong to t it fairlv, M 
Mdelman 

Mr. Rdelinas I am tryin 

The Court You mia be 1 I Ol ‘ 
Peeull Wa Ye re tt iL 0 ! / 
( dd v1? / / sau @g / tf { I wont a 


“Mr. Serg On behalf of M olo, 11 


mistrial on the ground that the jury has bee 
contaminated by Mr. Edelman in his opening stat 
ment that the doctors n the history ha sup 
ported the pla ntiff’s position at 1 he has done it 
again and (55) again and he then apologizes to thy 
Court which doesn’t correct the situation that this 
ry neo heey them 3 hal that doctors yt 
smi ( trente t} plaintiff t} t their oftie 
nd im hospit: | e histories that tain fl 
plaintitis position ¢ onfiri Sale ptio 
thre wcient I sav, 1 eural \\ I t 
remove that from the v's mind bb \I Ie 
man’s apologies to the Court 

“The Court: Well, first, | will aceept Mr. Edel 
man’s version of what the history shows If it 


shows no more than a piece of lumber falling fror 
truck and striking him in the faee, that doesn’ 


show anv liabilitv ata | thoneht it showed that 


20 


the truck was improperly loaded, that the speed 
at which the truck was going would indieate neg 
ligence. What he said so far, if that is all it 
showed 

“Mr. Madelmar M: | show it to vour Honor 
“Mr. Sergi: | am not saying that 
‘lam saying without further deseription of at 


history by ans doctors, this jury 


hut twice if not more, from Mr. Mdelman, that the 
/ 0} ha ( couple lL the nannelr ) which the 


mor 


plaintiff said he was hurt—the manner in which M1 


} 


Edelman savs the plait sf | hurt: th; 
was cleaning out a eateh basin, a true ay 
(55a) by and something flew off hit } in the 
left side oO! thr hace a i } ai ain 4 is ; the 
history confirmed that (Italies added 

“The Court: Mav | see the histor 
* (56) Mr. Set : | have histories 1 dont 7h) 


which one he handed to vou 


“Tle referred to Dr. Conse 


¥i elon 1 {hie COVE ot ‘ ‘ 
Woodridge-Glenwild i on ft ‘lent | 
pened, 

“Now, he ride more cal pert yf miout 
the position that plaintil aus ne 
jury 

‘The Court | ean think of a lows a that thie 
truck was improperly loaded: hat there as n lo 
at the top 

“Mr. Sergi: | am saving at this moment, without 
testimony. Mr. Edelman said that the plaimtiff 
prove that this truek was overly loaded driving dow1 
Glenwild Road, the plaintiff was minding; his owl 
business doing lis own work in a ecateh basin and the 
doctors will confirm what the plaintiff said 

“Tow much will bye confirmed is not known 

“T say, because of this, this jury’s mind and pr 
sition has been contaminated with pr indies against 


the defendant and [ move fora mistrial 


Phe Court: The m } li nied 

7 | t to eorrect fsa} we P 
Mr. Serg 1 «lon't ) 

“The Court: Wel ( 

Mr. Sergi: | tened to t ( t nis 
ent to Edelman and it meant it} 

Phe C t: That's somethn e! The re 
isal of Mr. Edelman t le by the Court's ruling 
inotl round, a that | ‘ illess of 


pre juaICce, 
“Seat the jury. 
os (dun entered rv box 


POINT IL. 


The rulings in connection with the treatment of 
the David Utegg depositions constituted reversible er- 


ror. 

All of the thesses called by plaint ff eame from a 
vreat distance fre the courthouse Of all sueh witnesses, 
the only one who testified by de bene esse deposition was 
David Uterg This man’s testimony was vital, and its 
reat T welOwW onstituted reversible erro! 


Set forth ino the appendix on appeal is a verbatim 
transeript of the “Proceedings on Defendants Maggiolos’ 


Motion for Adjournment” (A. 86 ef seq.) 


f that he was struck by a 


Plaintiff Jacked direct 


I 
ward which fell from a M: 


iweiolo truck. His own testi 


ony was that a board Tr | from a true| Proof that it 
vas defendants’ truck was then acking. If plaintif? could 
establish that a Maggiolo truck Was On Gilenwild Road | 
it the time plaintifl eced he was injured, the jury 
ould have circumstantial evidence Trom which they could 


concluded that the truck was Maggiolos’. To accomplish 


ff managed, somehow, to obtam the coopera 


this plaint 


on of Mawsriolos’ drivel David Ltege They did not 
ri hing to thre | hut opted for te r his testimon) 

le hone ¢ é 
We respectfu nree the Cireuit Court to read the en 
re tran ript l te 4g first deposition Soin bell 133) 
not reproduced im the apper for ceonomy of space) 
1 ¢ rination, that this depo 


It will he note loon enret 


sition is a classie in the art of les ding. Taken at random, 


rote the foll formulation of a vital question anid 
imswe sth 13 104 

(Juestion (al ou reeall, sit hether, on the 

morning of April 24, 1972, whether you were carr) 

ne some debris, or whether you were carryllip 


} ) 


some sand to the other pis 
“Answer: Some days we'd haul both 
“(Question : | didn’t ask vou that, sir lam asking 
<pecifiealls about April 24. 1972. That's the day 
supposed to, oceur, and that you 
and vou observed the 


we 


this accident was 
vere driving down this road, 
the road, ts that correct? 


vour reeollee 


truck and the man in 
On that day sir, | am calling on 


tion. 
“Answel Right.” 


tf one continues to read the transcript of the deposition 
notes that, whenever Mr. Utegg was 


bevond this point one 
could not actually reeall 


eft to his own recollection 


' 


23 


the events of that day. Whenever this occurred, Mr 
Edelman simply led him into “proper” answers. Bear 
ing this tvpe of testimony in mind, as one examines the 
circumstances of David Utegwe’s being called into the case, 
the failure of recollection, uwnled, can best be exy 
The “circumstances” referred to involve the various imtet 


at Mr. Orseck’s office, wherein he, as at 


s conadiuete 
torney of record for Elliott, attempted to supply proot 
through Mawwiolo’ driver To fully appreciate how Davis 
Utegge came to be a witness in this cas requires a read 


ing of the testimony of Harold Utere \. 196). and 


Brian Dubois (not reproduced in the appendix for economy 


of space). It is clear, if one believes these other drivers, 
that David Utege was coerced into giving testimony, in 
exchange for some quid pro quo, between himself and 


Vir. Orsee] 


Defendants su pected that there as sotmethu “rottel 

i] Dent ar} - l Corded a ty Ute  hene ¢ e clepos 
tion of PD tou iVestivation revealed that this 
man hivcl baci tiitted to | Ow] roth? 14 0 
e Mf olo criver, t t }) il not 

rie he t t thre first ep tie \\ ! { 

‘ nvire Thre 1] ' ( Jone t| ! 1 
to | (te t eo troo ( ol 


a munimnunr Wi re convineed that if there eve Ou 


e trial we were for 
warned. through our own investigative sources, that whet 


the trial dav arrived David Utege would be in a hospita 


unavailable 
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Accorading!y, as officers of the Federa 


with many vears of practice befor that court, de 


counsel prepared an affidavit, settin: forth thes 
openly, to Judge Mishler ef. affidavit of Ber 
J. Sergi, Esq. (A. 23 ef se 
( ter hh pp ‘ 
| t! t @ourt 0 I 1} t nt o it 
applicatio ochre ! nt ppemd 
> ef iT sé o therrpoter te 
r to the eourt that e} terest 
ubsequent « proces | fford 1 
i! pt tectiol thy t | ' ‘ 
proper el if ry ‘ 
‘ 
\! } ' a lle first ranted 
‘ tit 1 \ C7 | I } ! 
‘ ’ ‘ - at i ! 
Nhe Court: Now, this 1 Mowe | 
' | 
minike reads In the meant | ou t 
i statement from the doctor or at least be prepare 
to put in an affidavit of your own, when Mr. Fut 
\ he ready to trave Tell me whether or t | 
endy to appear i eourt voluntat lv anel it } 
helpful if vou took a lepos tion of Mi Mutay as 
what happened Ready for Mond: before we pie 
a ry vith or without Mi Ser *. consent i am eo 
operation 
“(2()) Tf he wants to go there and cross ¢ 
fine. If he doesn’t, take | dey tion on tl tters 


contained here, 
‘Now, if Um satistied on Monday that Mr. Ser: ' 


claims are baseless and Mr. Eutag 1s ready to 
to court to testify. then 11! proceed Without que 


tions 


ad hi IY Court You ¢ 


he said he 
sition ana 
urv that 


added. ) 


‘ so, Corns lH 
ere is furt i the mvstery 
! Na Yo ilonor. | 
! ren to to Serant 
T 
i? \ Mii sere > 
aT uu to ) urs 
\ fepostit 1 
pues ms, }) ast Ju f ‘ 
1 kr he Mdelman type o 
élman: I will go ahead 
our tlonor stated fo iN 
rt All right 
emoan Hionestly 
re 
- 2 ‘ } t plan 
VW ) il { 
eorurt ! iT 
| sit eposition 
eiterat nt if stat il bh 
oe t 6720 , 
nf \ 1G 
‘an bring all the u 
hed about (sie) when he Mihi 
have him testify to the jury 
he told them he lied, that’s 
‘ person plural mel sin 
cramatically critical, but rat 


a 


le the depo 


and tell the 


1.” (Italies 


lar, is not 


er to point 


The 


Judge went on to refer to bringing an investigator to the 


out the contusion ereated in the mind of counsel. 


i bLassd 


deposition. Did the court believe that David Utege had 


admitted his untruths toe an investigator? Defense coun 


se] made » such representation, — De fendant’s investi 
gator leu d thet David admitted his lies to his brother 
Harold. end Harold was brought into court to testify to 
1) *. admission of Iving. On the one hand the court 


ference to bringing an investigator to Seranton, 
don the other hand stated that he would permit “all 


the witnesses” to testify that David sa dhe lied. 


The court created additicual contusion when it stated 


(A. 106): “Tat him (David tea) clenn the rive tiqatoy 


Said what? How would David Utegg know 


ever said it.” 


what the investigator said? 
The court then went on to state (A. 107): 


“But vou have a way of attacking the credibility 
of Kutege. Tf he made those statements on any 
number of occasions to a trained investigator have 
the investigator here to tell the jury he’s a lar. 
That's the way to do ite 

Counsel went to Scranton and redeposed Utege. Both 
rd-at the trial (second deposition at 


le positions \A f res at 


A. 171 et seq.) 


Thereafter, on the defense case, defendant Maggiolo 
ealled to the stand the person to whom David Utere had 
n fact admitted he lied, namely his brother Harold Utegg. 
Harold testified (A. 196) with respect to the events in 
Mr. Orseck’s office, when Mr. Orseek attempted to obtain 
favorable testimony from any, or all, of the drivers (Du 


hois and the two Uteges) (A. 199). 


The moment of truth arrived. Defendant’ counsel was 
about to have Harold testify that David admitted to him 
(Harold) that he (David) had lied. This was consistent 
with Judge Mishler’s ruling that defense could cal! “al! 


the witnesses that he hed when he made the deposition” 
(A. 106). The moment of truth was shortlived (A. 209) : 


“(). Did vou ever have any conversation with 
your brother David after he gave that testimony 
\. Yes sir. 

“(). What did he tell vou about it? 

“Mr. Edelman: I respectfully object 

“The Court: Objeetion sustained. | will) sus 
tain any questions that relate to conversation that 
this witness had with his brother It’s pcre hear 
say, 

“Mr. Sergi: | don't think we have to excuse thi 
jury, vour Honor, [ just want to bring this to vou 
attention, if T may 

“(Handing doeument to Court.) 

“Toask whether T can ask those questions nov 

“The Court: No. That doesn’t change my mind 
at all. oT didn’t buy that ruling in any wav hi 
eliminated the need for a foundation. 1 explaines 
that to vou on any number of situations.” 


Mr. Sere: abide v the court's rola This ruling is 


NOW Prese) tec] on t LIS appre nl 


During the cours ol colloqi \ 148) the (uestiol 
again arose as to what the court had ruled on the appli 
cation for an adjournment. The court had a copy of the 
transeript of that proceeding. The following comment by 


the court is enlightening (A. 148): 


“Phe Court: J painted mveelf into a corner on 
that.” 
It is respectfully urged that counsel for the defens« 


found himself ina diffienlt legal corner. Having aceepted 


the court’s ruling, on 
permitted to call wit 
had admitted, prion 
first deposition, that 
such a witness, only 


amended ruling, dui 


its face, that the defense would be 
nesses to testify that David Utegg 
to the trial. and subsequent to the 
he had lied, counsel did in facet call 


to be confronted by the court's 


ine the trial, that such testimony 


would be hearsay (A. 209) 


During the course of the trial there as some a s 
on with 1 pect to thy enel rule that whet i wit 
ness is confronted witl prion ieonsistent staten er 
cross examination t] Interre itor 3 afford the 
thes h Opt { to ) ( a ( Wtiile 
613 of Tl Redey Prale of | (yie | e su | 
1975). At the time of the ft t} int | not re 
to the impending R hones \ ther to Me 
Cormack 0 Mivictene vi o 7 <1 106 
\ppelice rees ft] ttenipt bey ‘ 
if bent = Fie J ! “( 1 t { t { ( 
a tatement rade t 1) t te l ov to first 
sition) Jut rather prod that |) tt \t / 
r ifesoa oO | 4 6s ' nf ( tinetion 
eal hy po tt t¢ 1¢ 0 W het ( pa t ha 
= wd statement | a ity heat etl heht wa 
red and that witness t¢ ti fys ft +! hit \ 
reen, the withess can, O01 t. be contro On Cross 
( minat with his prio req-oent I 1 \ Wm 
that a witness never ga a prior statement, but comes 
nto court on the first occasion and gives testimony ¥ hiel 


ix totally false, and 
=tates to the bartend 
today from lawyer 

sume that, after the 
of that conversation 


tender as a rebuttal 


thereafter stops at a local bar. and 


er: “TP have $500.00 whieh | received 


for giving false testimony.” \ 


witness testifies, the defense learns 
Mav the defense then call the har 


witness to prove the fraud? 


The distinction appears to be between a prior incon 
I t 
sistent statement, and subsequent knowledge of false tes 


Tumony. 


“Even more clearly t seems that when the in 
consistent statement was made after the testimony 
was viven, the foundation should be dispensed with.” 


MeCormack on Evidence, Section 37, page 73. (Ital 
7 
is added ) 
When it the foundation) is overlooked by the 


impeacher, as it often is, then seemingly the Judge 
should have the discretion to consider such factors 
| f the inconsistent state 
ment on the part of the impeacher when he cross 
examined, the importance or unimportance of the 
testimony under attack, and the practicability of 


as the lack of knowledge o 


recalling the witness for dental or explanation, and 


in the light of these circumstances to permit the 
Hmipeachiment without the foundation or to permit 
departure from the traditional time sequen © if it 
seems fairer to do so.” MeCormack. supra, pages 


bar, it is clear that the impeacher had no knowledge 
of the Inconsistency (1.0.4 falsity) when the first deposition 
was given, since the admission was made subsequently. 
The importance of the testimony under attack is patent, 
and does not bear underscoring With respect to re 
ealling David Utege, defendant requested that a subpoena 
issue by the court under Rule 45 FRCP and the court 
denied the application. The trial court did not make clear 
what the purpose of the Seranton deposition was, and 
further the court did not direct any conditions precedent 
(other than attendance at Seranton) to the defendants’ 
right to “bring in all the witnesses that said he lied” (A. 
106), 


The foregoing to the contrary otwithstanding, it is 
irged that at the second deposition of David Utegg he 
was in fact confronted with the claim that he admitted to 


his brother Ilarold that he lied (A.V 
“(. On the evening of July 11, lO74, the evening 
ion, did you 


after you had testified at the deposit 


have any conversation with your brother Harold? 
\. A couple minutes He was out to my sister’s: 
Ves, 

“(). After the deposition, 1m that conversation 
th vour brother, did you tell your brother that 
‘t was not true that vou were driving a truck down 
| Wild Road the morning of April 24, 1972? 

A NOW 
Did Judge Mishler exclude conversations between David 
nd Harold Utege because the foregomg questions did not 
ontain the talisman ords of confrontation with prior 
r subsequent inconsistent statements, lid he exelude 
he conversation on round of hearsay? The initial 
lusie vas on the ground of “pure hearsay” and then 


mn the ground of “need fora foundation” (A 


Whe hearsa i runient Ss erroneous tT a Ithess makes 
direct ad =S101 ra SWORN he ean this b 
earsa “oa thie to whom the statement was 
ade? The auestion A ot asked of Harold whether 


third person told hin that David admitted to the 


third person that David led The testimony was to 
ith respect to direct statemet 


How does “pure hearsay” come 


MS PSE): 


=U), Was that on the street, in) your brother's 


or vuur house where the conversation took 


house 
’ ; . 
A. T was standing on d 


place the lawn. front var 
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“(). And there was a conversation between you 
and Harold? A. Yeah, we were talking. 

“(). And were you talking about your testimony 
A. No. 
“(43) (. Was there any conversation about your 
testimony? A. No 

“(). Did vou tell your brother at that time U 
you wanted to recant or change your testimony thi 
vou had given on the deposition?) A. No 

“Q. Did you have any other contact with you 
brother by phone or person, writing or otherwise, 
after that second occasion A. No 

“(). At any time after that. at any time up t 
the present time, did you ever tell your brother 
Harold Utegg that you wanted to change your test 
mony and that you wanted to reecant? A. Neo 

“(. At any time did you tell your brother that 
vour testimony that you gave during the deposition 
was not true {. No.” 


Assuming the requirement of foundation, ch app 
e reyects t t i! 4 I t the forego (settin 
forth the t oe ( ‘ egntio t} oO + 7 thy; eat 
ind the confrontat ! h tl elall ! ( 
t hy lene } thie equirement of confrontation 
nd foundiition thie proffered testimony 1 
ected ws enrs \nnette il e r | er! 
ee ONE Inte ( this til ts Oni | ) i tes 
The jum eara the preliminar testimoi th ove 


spect what took place at Mr. Orseek’s office (A. 199) 
Whi did the court not permit the jury to hear the balance, 
or postlog, that David admitted to llarold that David's 
sworn testimony that David was on Glenwild Road at 11 33K 

lit. Was not true: that Dar admitted he would reean 


' 
enalled to eourt 


The rulings with respeet to the David Utege depos 


ms requit reversal and a new ! 


POINT Ul. 


Plaintiffs created a prejudicial atmosphere in the 
courtroom (A168). 


Standing . the presence of plaintiffs’ young chi 


alone 
dren in the courtroom would not be raised on appeal. 
But the presence of these children does not stand alone; 
it was part of the general plan of the plaintiff. As Judge 
a “track record” 


Mishler pointed out, trial counsel had oa 


in this court (A. 109) with a “way of trving” a case 


(A. 138) 


When the court suevested that the voun¢e! ehild 


kept out, Mr. Edelman pet sted and cirected that th 
older One he left 1 the courtroo! Ni extended Cor 
ment need he made in tl ( m 
The court noted (A, 209, 210) 
“The Court: Ineidently, when you talk to you 
clients tell them each time that they walk into thi 


eourtroom with the ehildren, its whe the jury 


walks im, its an obvious play for svmpathy 
mtinues 


might sav something if that ¢ 


“Mr, seek : No. 


“The Court: [ don’t think its melt Now | don't 
know why—don’t these kids go to choo! 
“Mr. Orseck: No. 
“The Court: Why aren't. the I choot toda 
“Mr. Orseck: One does, one doesn't 
' { 


“The Court: | don’t want to keep them out 0 
the court. but T think it’s ridiculous 


“BRach time the jury walks wm they come throug 
the courtroow door. 

“The kids stay away all during the trial They 
eame in for the summation and charge 1 don't 


know what they learned from it 
“Mr. Orseck: Is that off the record 


he Court: No, 1 insist that this is goime t 
be (sic) a fair trial and if this keeps up I’m going 


ell the jurv that these voung children are be 


ng marehed through that door for the purpose of 
sympathy. If you want that I'll do it. 
‘Mr. Orseck: No, Ull keep them out.” 


POINT IV. 


The trial judge should have declared a mistrial in the 


interests of justice. 


Does R 61 FRCP 3 late ate trial! \ppellee 


res that the record, ‘ doin its entirety, supports a 
finding that tl efusa the trial court to deelare a 
nistr ros isicl ‘ t is a stent with 

“tant =f ce 

Phe purpose Rule 6] s Sep " captious ay 

ts ) tin } ation 1 rights 


Appr ee does ot cavil 1! thre reneral proposition 
that a District Court's judgment will not he reversed if 
rrors in sion of evidence are not prejudicial to sub 
stantial rights of a parts Commercial Credit (orp. r. 


United States, 175 F. 2d 905, 908. Where, however, the 
record demonstrates that the exclusion of evidence which 

party attempted to introduce In a proper manner Was 
essential to his case, it is prejudicial error to exclude it. 
See Thurber Corp Fairchilds Motor Corp., 269 F. 2d 
S41, S44 


Phe record at bar must be viewed in its entirety. The 
lefense properly advised the court of the claim of fraud 
Within the bounds of reasonableness, the trial court should 


have afforded the defense a reasonable opportunity to pre 


its proof in that 
al aspect of defendan 


Is ersion, 


CONCLUSION. 


The judgment below should be reversed and a new trial 


granted in the interests of justice. 


services of three (3) copies of 
Br 4 ff UCP 
the within Jee Fein « 


hereby ad.nitted this day 
A tracer go 5 


la teas , 


fe ‘ LA a4 
i“ “ A en fe 
Attorney for apf if : 
; yi 


| ae .€ Yar 


~“evices of three (3) copies of 


the within ts 
hereby adwnitted this day 
of » 197 


hcp ML high 


Artarney for © 


4 (of Vir wd 


Yu fr s 


